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1. Introduction

The question of incorporating PPP into municipal and social services is very wide, because each type of municipal and social as well as administrative service is a different topic, with its own specificity and complexity concerning:

· administration, organisation and financing, as well as ownership and legal regulation aspects,

· disposition to be restructured and privatised, as well as the social sensitivity of a specific service

· infrastructure and technological needs (including capital requirements),

· adjustment to EU requirements.

In this chapter we will move only the most important legal aspects of PPP mentioned above.

The objective of the authors is a pragmatic, problem-oriented presentation of the legal questions involved, therefore we have skipped the description of the topic according to the classic legal systematisation, i.e. in a division to questions regarding administrative law, civil law and act s of a mixed legal character.

The expression “Public-Private Partnership” (PPP) is relatively new in the Polish terminology and is not present in the nomenclature of legal terms and definitions.

It is used colloquially and describes the multidimensional reality of legal actions, and actual steps taken as a result of the co-operation between public and private entities, under the assumption of mutual institutional and financial engagement and (more or less) joint share of profits and risks.

2. Municipal public entities

One of the constitutional principles of the III Polish Republic is the principle of devolution and autonomy of local governments. The laws define a fundamental territorial division of the country, taking into consideration the social and economic links, and guaranteeing these local governments the capacity to fulfil public tasks (Art. 15, par. 2 of the Constitution of the Republic of Poland), under their own name and liability (Art. 16, par. 2). County (powiat) and self-governed region (województwo samorządowe) have, like municipality (gmina), a legal personality, legal and property independence, and their independence is subject to judicial protection (Art. 165 of the Constitution of the Republic of Poland).

a) Local governments can be a party in legal relations with private entities since they possess:

b) legal personality and thus capacity for legal actions as well as the right to act in their own name and under their own liability,

c) property and proprietary interest,

d) a budget made of their own revenue and transfers from the national budget

e) municipal staff.

Other PPP public parties include municipal legal persons such as municipal unions, NGOs/associations and companies.

3. Facilitatory PPP – the attractive and integrative role of local government

Local governments as public administration units can be essential in stimulating economic growth and social development in local and regional communities. This role is particularly pronounced in the statutory provisions of the Self-governed Region Act (Art. 11). 

PPP as implemented in the aspect discussed here includes the application of strategies to stimulate innovation, business initiative and labour market by: 

· co-organising such ventures designed to integrate private and public entities as technology parks, tertiary education, R&D units, companies, and associations 

· active policy to support certain local ‘private’ undertakings including the development of municipal, social and commercial services infrastructure (see: Financial Support of Investment Projects Act),

· active real property policies, 

· rational strategy of local tax relief and/or exemptions.

These can be legally assisted by a law on public support and one on the financial support of investments .

4. The PPP proper –risk-sharing PPP

4.1. Prerogatives of local governments.

The powers of local governments are specified in act s on local government in counties, self-governed regions and municipalities., and in the acts defining the powers of public administration following the administrative reform of the state (the so called ‘powers law’, ‘ powers law minor’ and the ‘clean-up law’) 

4.1.1. Municipal duties include

· water provision, sewage collection and purification,

· maintaining cleanliness and order,

· neutralisation of municipal waste,

· provision of electricity, heat and gas,

· local public transport,

· municipal housing,

· social services, town planning, realty management, environment protection, water management, and others specified in Art. 7 of the local government (gmina) act.

4.1.2. County (powiat) is in charge of public projects that go beyond municipality scope and concern e.g. transport, roads, realty management, town planning, water management, environment protection, consumer protection, social services, tourism, stimulating labour market (Art. 4 of the county government law).

4.1.3. Self-governed region (samorząd województwa), as a regional autonomous community implements projects at a regional level, within regional development strategies and policies e.g. in : town planning, business activity stimulation, enhancing innovation and competitiveness in regional economy, fostering technological progress, co-operation between science and economy, maintaining and expanding technical and social infrastructure of regional significance (i.e. roads and regional-level public transport), securing and aggregating public and private funds to implement projects of public utility, environment protection along the lines of sustainable development, water management, social services, tourism, consumer rights protection (Art. 11 of the regional self-government act)

4.1.4. the legal framework for the capital city of Warsaw is regulated by a separate law, which affects the kind of PPP for the city. 

4.2. Contractual PPP

Local governments can entrust natural and legal persons, or organisational entities without legal personality to carry out municipal duties under general terms and conditions of a contract, as regulated by the Public Procurement Law (Art. 3 of the Municipal Economy Act) 

Implementation of this can be run under additional provisions concerning the exercise of proprietary rights that include the designation of municipal property and the way it is used. 

Under statutory provisions, municipal property is constituted by the property of proprietary rights that belong to the given local governments or their unions as well as the property of other municipal legal persons including companies. 

Under Civil Code, a local government is capable of:

· entering into contracts, and 

· acquire, utilise and dispose of its property (Art. 140 of the Civil Code).

As regards realty management, these principles are established by the realty management law (sale, perpetual lease, sale by tender, amalgamation and division of realty, realty pricing). The basic principle for PPP is one expressed in Art. 353 of the Civil Code that the parties entering into a contract can freely shape their legal relationship unless its content or purpose contradict the nature of the relationship, the law or the principles of social coexistence 

In the Polish civil law there is a distinction between the nameless and the named contracts, i.e. the agreements that are constructed on the basis of the clearly specified kinds of contracts which are ‘known and defined ’ by the Civil Code, and ones that contain provisions typical for contracts constructed on the basis of the civil, commercial and administrative law. 

The named agreements vital for the systemic construction of PPP include the contracts of: 

· order / mandate (entrusting) (Art.734-751); agency (Art. 758-7649), single task (Art. 627-646); 

· hire/rent (Art. 659-692); tenancy/lease (Art. 693-709); leasing (Art. 7091-70918);

· free lease (Art. 710-719); loan (Art. 720-724); bank account (Art.725-733);

· insurance (including property insurance) (Art. 805-834); guarantee (Art. 876-887);

· settlement (Art. 917-918); 

· securities (Art. 9216-92116),

· purchase (Art. 535-603); delivery (Art. 605-612); construction work (Art. 647-658); transport/forwarding (Art. 774-793).

Many of the above and the nameless ones are constrained by specific regulations, such as the construction code, banking code, securities law, protection law or tax code, e.g. regarding leasing, competition and consumer protection.

The practical implementation of PPP is based on the following types of contracts:

· order / mandate (entrusting)

Under this contract the mandatory / contractor undertakes to do a certain legal action for the mandator / principal. Unless otherwise contracted, the mandate involves authorising to take action on behalf of the mandator / (Art. 734 of the civil code /CC/.).

Contracts of services, unless otherwise regulated, are subject to order / mandate legislation (Art. 750 of CC). 

Local governments or municipal organisational entities can, by way of ordering:

- entrust activities to do with e.g. provision of social or municipal services, for a limited duration and a specific pay,

- with a lease/tenancy option or without it.

Example: usage and upkeep of municipal facilities and infrastructure (e.g. administration of a municipal swimming pool, road-works, electrical repairs), doing work connected with maintaining order and cleanliness, collection and transport of litter.

In the current legal system a local government cannot entrust private entities to do administrative tasks, such as issuing administrative decisions (see: Art. 39 of the local government act in connection with Art. 268a of the Administrative Procedure Code /APC/). 

· Tenancy / lease

Under tenancy contract a PPP party has the right to use the property of the other party and draw profits from it in exchange for rent. (Art. 693 § 1 CC). 

Example: a private entity can run operational activity on the municipal property with a right to collect fees for the services. Still, it is exempted from a duty to make investments.
Also, the fees for the services are decided by the local government.

The tenancy payment ought to be fixed in such a way as to cover all necessary expenses to reconstruct the property. The tenancy expired, the lessee is obliged, unless otherwise contracted, to return the object of tenancy in the condition the tenancy regulations provide for. (Art. 705 CC). 

· Leasing

Under a leasing agreement the financing entrepreneur undertakes within his business to make a purchase from the designated seller on terms and conditions specified in this contract and return the purchase to the local government or another municipal entity so it can be used or used and bring profit for a specific duration, whereas the local government or another municipal entity undertakes to pay the sponsor a fixed fee in agreed instalments which combined at least equal the price paid or remuneration obtained by the purchasing party (Art. 7091 CC).

If the financing party has undertaken, without any extra charge, to transfer on the local government or another municipal entity, the right of ownership following the termination of the specified duration of leasing, the latter can demand that property be transferred within the following month unless otherwise agreed (Art. 70916 CC).

An agreement by which the private or public party undertakes to render their property for use or use and profit-making to the other party, and the latter undertakes to pay the owner fees in agreed instalments that at least equal the value of the property on the day the parties signed the contract, is subject to leasing regulations (Art. 70918 CC).

Example: A private entity finances and implements an investment and then it leases it to a public entity. If, having paid all (leasing) instalments covering the capital instalments and interest (of the one who leases) the property (on lease) becomes the property of the public entity, then we deal with financial leasing .

According to the provisions of the legal persons’ income tax code, if leasing instalments are to be treated as cost of obtaining income:

· the redemption period for commodities should equal no less than 40 % of the normative redemption period; for realty – the agreement should be entered for at least 10 years 

· the sum total of the fees agreed on diminished by the VAT due should correspond at least to the initial value 

· Concession and municipal concession
The basic legal questions connected with obtaining concessions for certain business activities are regulated in the business law. 

The concession of business activity does not concern municipal management, except the activity to do with producing, processing, storing, dispatching, distributing and sales of fuels and energy (Art. 14. 1). However, Art. 32 of the Energy Law states that concession is required in this business once the power and transfer capacity or the demand, all specified in the law, are exceeded. 

The term ‘municipal concession’ is therefore our own coinage and means a legal portfolio of administrative decisions and contracts of both civil and commercial character, specifying the PPP principles separate for individual cases. 

In most cases of PPP, it is impossible to shape the relations between the parties only under a civil or a commercial contract, but there is a need for ‘complementary’ administrative decisions and permits. One also needs to enter into additional agreements and introduce extra clauses that provide for local government activities conducted in line with administrative methods. This brings the contract closer to the so called ‘municipal concession’.

Thus, the contracts that specify the organisation, scope, property matters, time and the financing of the PPP come together with administrative decisions, such as: 

- issuing permits – e.g. to do business in: waste disposal, (Art. 7 of the cleanliness and order in municipalities law); water supply and sewage disposal (Art. 16 of the collective water supply and sewage disposal). The general terms and conditions here are included in Business Law and Art. 3. 2 of municipal management law), 

- adoption by-laws (Art. 19 of the collective water supply),

- issuing business activity and vocational licences and vocational competence certificates (e.g.. Art. 5 and Art. 37 of road transport law, Art. 184 of realty management law.)

- adopting development and modernisation schemes elaborated by corporations (Art. 21 of the collective water supply)

One can speak of a municipal concession when implementing PPP in modernisation and technological development of infrastructure and funding infrastructure investments (contract portfolios: ROT, BOT, BOOT)

Examples: 

- A private entity does not create any new components of property, but modernises what there is, uses them, and time passed, transfers them to a public entity (ROT – Refurbish-Operate-Transfer),

- A private entity (co-)finances and carries out an investment, using and maintaining the municipal infrastructure and charges fees for services provided thanks to using the infrastructure. Then, following property redemption and making a certain profit, it transfers the infrastructure on lease to a public entity (BOT – Build-Operate-Transfer),

- A private entity finances and implements an investment while also using and keeping up the infrastructure, which becomes its property, charges fees for services provided thanks to using the infrastructure. Then, following property redemption and making a certain profit, it transfers the infrastructure on lease to a public entity (BOOT – Eng. Build-Own-Operate-Transfer),

Another option is one with no obligation to transfer property to a public entity the local government securing business stability, e.g. by a reasonable consensus on ways in which the private partner can influence the local fees it pays and the terms of supervision and services development planning (BOO – Eng. Build-Own-Operate). 

· Management contract

These contracts are used to enhance the effectiveness of municipal business entities’ activity - chiefly the associations of capital . A local government or a company’s supervisory board can enter into an agreement with natural and/or legal persons whereby it entrusts management of a municipal entity. 

The contractor / mandatory can do their duties :

· - under Labour Code within a contract of employment, as an employee. As such they act at the employer’s risk, report to the employer and are subject to limited personal liability (up to the threefold monthly earnings) for their actions,

- as a person obliged to carry out ordered tasks within the framework of a civil contract (a manager has considerable freedom in management and bears the financial risk of their decisions)

- on the basis of a mixed structure of contracts, which flexibly classify and assign the scope of the managerial rights and duties to particular contracts 

The types of management contracts:

- a contract of diligent duty,

- a contract of result/effect (e.g. achieving specific financial effects, efficiency, cost reduction, infrastructure development...)

- agreements in-between the above .

The scope of activity / tasks: 

- running the company’s operational activity, 

- managing investment and financial activity, including the elaboration and implementation of development strategy, planning, realisation and supervision.

A common component of managerial contracts should be conditioning the payment of a bonus or award on the attainment of clearly specified goals and effects, which assumes a considerable decision-making latitude on the part of the manager within their managerial powers. 

A major limitation imposed on management contracts is the so called disparity law (one on remunerating managers of certain legal entities), whose provisions include specifying the titles for managerial income and their levels. 

4.3. Legal forms under the Commercial Code – initiating special-purpose companies with local governments as participants (SPV Approach)

The law on public finances (Art. 25. 1) introduces the same conditions for public and private entities in the process of applying for public resources for implementing public projects. Municipal services can be provided by entities controlled by the local government (municipal companies and municipal associations of capital) as well as mixed and private associations of capital. 

Local governments under Art. 9 of municipal management law may create or join associations of capital (limited liability company, joint stock company) the local government not necessarily controlling these corporations. These should operate in the domain of public utility, still the legislators have provided for a number of exceptions to this rule, which have been specified in Art. 10 of municipal management law for municipalities, and Art. 13 of the self-governed region act. 

Associations of capital with the participation of local government operate here within a certain independence from Commercial Companies Code (CCC), which is reflected in the way of electing executives and their mode of operation 

The creation, organisation, operation, dissolution, merger, division, restructuring and closure / liquidation of commercial code companies are regulated by the CCC. In matters that have not been regulated by CCC Civil Code provisions are to be applied (Art. 2 herein).
In line with Art. 3e.1 of the law on land purchases by foreigners of 1920, the acquisition by a foreigner (legal or natural person) of shares or stocks in a commercial company based in Poland which owns or perpetually leases realty, requires, with some exceptions, permission from the Minister of the Internal Affairs and Administration if:


1)
as a consequence of acquiring stocks or shares the company becomes controlled;

2)
the company is controlled, and the shares are acquired by a foreigner who is not its stock/share-holder 

Company is a very handy institutional tool for PPP. Under CC and CCC, reckoning with the limitations resulting from the law that regulates local government, it is possible to clearly define the following:

· the scope of activity, 

· the organisation, and powers of the company,

· share/stock-related rights (both the private and the public party may have priority stocks/shares in terms of vote or dividend),

· the rules of share disposal and raising company capital,

· rights of property and property disposal,

· system of accounting records and managerial accounting,

· principles of net profit disposal .

A local government can implement PPP through:

1. company share/stocks disposal. 

Shares/stocks disposal can be done by means of activities specified by CCC and CC public securities trading law. A special case is with companies formed by restructuring a municipal company (Art. 14 and 20 of municipal management law), where Municipality may sell up to 85 per cent of stocks/shares the remaining 15 per cent to be circulated free of charge among its employees (Art. 20 of the law in connection with the provisions of Section IV of the act on privatisation and commercialisation of state-run enterprises).

A municipal company can also be created by way of liquidating a municipal budgetary company to contribute in kind to the opening company capital by bringing in the property of the entity that's been closed down . (Art. 22 and 23 of municipal management law),

2. raising the initial (stock) capital of a municipal company through the acquisition of the new issue by the private investor.

The entities beyond the public finance sector (e.g. companies with local government participation) can be subsidised by local governments to cover expenditure on public purposes in the scope of the entity if they are non-profit (Art. 118 of the public finances law). Municipalities, in turn, may finance the infrastructure related to the scope of the company activity or raise the company’s capital by direct subsidies (Art. 177 CCC.). Municipal subsidy to the price of water supply and sewage collection (Art. 24.6 of the act on collective water supply and sewage disposal). In both cases we are dealing with a transfer from the public sector.

5. Legal limitations of PPP

PPP is implemented under civil and/or administrative law.

Under Civil Code, what is not specifically forbidden is acceptable, while maintaining the equality of the parties and broad latitude being left for entering into agreements and specifying their provisions. 

Local governments enter into civil and commercial relationships with outside entities, but they can still act towards their private partners as entities with administrative powers: to force, demand and prohibit. 

They can act as parties in civil relationships in PPP but they are not on equal terms with the private entities, as compared with what it means in the private-private relations. 

Public sphere management processes and the entering of public administration units into legal relationships must comply with the constitutional provisions (the Constitution, self-government laws) as well as competence regulations of the material law (town planning) and the rules of the court. The Supreme Administrative Court and the doctrine have it as principle that public authorities may only take such legal actions and take such measures which are explicitly lawful. 

Among the statutory limitations of PPP, there is special care for collective interest, due diligence in managing property in line with its purpose, and its protection (Art. 50 of the law on municipal government).

As public finances sector entities, local governments have to make sure they manage their finances legally, purposefully and economically (Art. 28 of public finances law).

6. PPP and the Public Procurement Law
6.1. The Public Procurement Law is believed to be a modern legal act compliant with European standards and requirements concerning the procurement of services, deliveries, and construction work paid from public resources. The law regulates the modes and procedures of tender and the appeal from the tender decisions sued. It fosters emulation as well as reasonable and transparent public spending. 

It is applied, in line with Art. 4 in connection with Art. 2. 1. 11, to public procurement by e.g.: 

· local governments; 

· municipal units including municipal companies; 

· units subsidiary to municipal entities (mixed PPP companies) and municipal companies; and

· other entities if more than 50 per cent of the value of order is financed by public spending or directly by the above units.

The application of the law (Art. 4a.1.3-5) is compulsory for other entities too, if the order is directly linked to their scope of activity from among the following: 

a) establishment of ‘permanent networks designed for providing public serviced to do with the production, transportation and distribution of drinking water, electricity, gas or heat, supplying it to these networks as well as managing them.,

b) administration of networks which provide public services in rail, tramway, trolley-bus, or cable-car transport,

c) administration of networks providing public services in bus / coach transport 

It is not applicable to public procurement if its value is less than EUR 3,000 or equivalent (Art. 6. 1. 7).

Public procurement is issued by: unlimited tender, limited tender, two-stage tender, negotiations that do not violate competition, inquire about price, or free order.
The basic way of procurement is by unlimited tender (Art. 14). Public administration is obliged to conduct an unlimited tender if the value of the order exceeds EUR 30 000 or in whose financing the contribution of public funds constitutes more than 50 per cent. (see: Art. 15).

A general rule, following Art 18.1, is that the domestic and foreign suppliers and executors get equal treatment. The procuring party can, however, limit the tender parties to domestic entities of foreign entities having branches or representatives based in Poland if the value of the order is less than EUR 30,000 (Art. 18. 2).

If the order is for services or construction work in Poland, the procuring party has a right to stipulate that all the work ordered be done by using domestic entities, natural resources and products (Art. 18. 3).

The application of domestic preferences consists in e.g. assigning to the so called ‘domestic persons’ (i.e. natural and/or legal persons domiciled in Poland) a 20 per cent price reduction at the comparison of offers. (cf. Government Decree of 28 Dec1994 about national protectionism in public procurement). 

Polish regulations formally equalise the rights of public and private entities to implementation of projects financed by public spending (Art. 25 of the law on public finances) and being entrusted for public services. 

Previously, capable of dealing with public tasks by using their own subsidiary units, public authorities could refuse to process an offer from the private sector. Currently, partly due to the directives and operational pragmatics by the chairman of the Public Commissioning Office the administrative monopoly that favoured public entities is being broken, thus allowing private entities access to some markets and tasks financed from public money (e.g. greenery and clean-up).

6.2. Public procurement law and civil contracts

· Contracts on public procurement are regulated by CC and Civil Procedure Code (CPC) unless otherwise stated in the act (Art. 72. 1). 

· An agreement on public procurement is void (Art. 72. 2), particularly if the procuring party:

1)
has not fulfilled their duty to place an advertisement in Biuletyn Zamówień Publicznych (Public Procurement Newsletter),


2)
has procured without an appropriate administrative decision,


3)
has chosen a bid while overtly violating the law,


4)
had entered into agreement without a required consent before a protest was considered.

· An agreement on public procurement is void in its part which goes beyond the specification of the matter of order which is respectively contained in the specification of significant terms and conditions of procurement or in the invitation (Art. 72. 3).

· In the cases listed in 2) and 3)the Chairman of the Public Procurement Office can litigate for the adjudication of the contract on public procurement being void in its entirety or part (Art. 72. 4).

· Contracts on public procurement cannot be entered into for an unspecified duration. Signing an agreement for over 3 years needs the consent of the Chairman of the Office (Art. 73).

· The procuring party may demand that the executor or the supplier, with a provision of point 2, provide security of a due execution of the contract (Art. 75. 1).

7. Legal and economic regulation

7.1. Service quality

The ‘product’ quality, availability, and ‘environmental friendliness’ of services are subject to many general and specific (branch) regulations. Among the most essential general rules is the environmental protection law, the Water Act; the sector-related regulations determining the quality of services include the waste law, the act on the collective supply of water and sewage disposal, the Construction Code etc.

Flouting service quality standards means certain operational, financial and penal sanctions the laws provide for. Among the general laws that authorise the local government to take action with regard to the activity of business entities is Art. 64 of the Business Law. 

7.2. Service price

A general provision of Art. 4. 1. 2 and Art. 4. 2 of the municipal management law states that unless specific regulations resolve otherwise, the legislatures or executive bodies of local governments decide about the prices and fees or about the method of price and fee establishment with regard to municipal services of public utility character.

· Municipality’s powers include:

· endorsing price and fee lists for water-sewage services (Art. 24. 1 the act on the collective supply of water and sewage disposal),

· establishing the top-most rates of payments charged by realty owners for services in sewage and litter disposal (Art. 6. 2 of the act on cleanliness and order in municipalities).

The influence of local governments on price-setting for municipal services results also from their being directly or indirectly in the possession of a right to make strategic and pricing decisions in the subsidiaries (through the exercise if the vote related to the ownership structure) and in municipal budgetary units in the municipal services sector. 

A form of security of the rights of a private investor, and of a local government too, including the attainment of the agreed upon and justified income from investments, can be constituted by the so called price clauses in PPP agreements, i.e. the provisions that specify long-term, constant principles of price fixing and approval. These provisions constrain local governments in undertaking actions to use their regulatory powers in price-setting to achieve short-term political goals, and on the other hand they protect the beneficiaries of municipal services from undue price rises thus being a price control tool.

8. PPP and public assistance

The new law of 27 July 2002 r. on the conditions of eligibility for and supervision of public assistance to entrepreneurs, in force since 6 October 2002 means a strong approximation to the EU regulations

The law:

a) specifies the terms and conditions for the process of application for and the granting of public assistance to businessmen and its monitoring 

b) defines the financial and material kinds of public assistance (e.g. subsidies, discounts, tax relief; supplementing capital, loans and credits, and the transfer of state and municipal property on terms more profitable than in free market – Art. 2. 2).

Public assistance is support from public resources, which selected entrepreneurs may get. The law provides for its three kinds: regional-, sector-, and horizontal-level. (i.e. earmarked for specific purposes, e.g. the restructuring of enterprises, or related to environment protection, SMEs development - Art. 9. 2. 4). 

Granting public assistance to entrepreneurs is acceptable only as specified in the law, and poses an exception to the general principle of refraining from granting such assistance. 

The law is not in itself a basis for supporting entrepreneurs – it only specifies the general terms of its administration. It is the state and municipal administrative bodies that grant it under other regulations. 

The supervisory body for granting assistance is the President of the Consumer and Competition Protection Office (UOKiK) (Art. 23). 

The act has also facilitated the conditions of the amalgamation of the public assistance granted.

The definition of ‘big investment project’ has been introduced – these will enlist lesser assistance due to the risk of the violation of the principle of competitiveness. 

It is a general principle that SMEs have a privileged position in enlisting public assistance. 

The decisions or agreements concerning the financial support coming from the EU pre-accession funds, have been excluded from compulsory reviewing .

The law has also provided for the reckoning with the interests of the competitors of the entity helped. They can comment on the intended form of assistance. 

The exercise of these rights is helped by a stipulation that the information on the assistance planned be published on UOKiK web-sites, which has been introduced in the law on financial support of investments. 

The latter regulates the ways and forms in which financial support is to be granted to entrepreneurs investing in new projects in technological innovation, environment protection and the creation of new jobs in these fields (Art. 1).

The financial support of investments is about granting a special purpose subsidy under Art. 76a of the law on public finances (Art. 2. 1. 4).

The law determines the conditions of granting financial assistance. It may be given to an entrepreneur that complies with certain criteria or to a municipality – for the establishment or modernisation of technological infrastructure directly connected with the entrepreneur’s investment being assisted, the funds allocated to the municipality being included in the overall sum of subsidies granted to the entrepreneur (Art. 5 and the following).

The governing body proper to granting assistance is the Minister of the Economy (Art. 7).

The legal basis for the grant is an agreement the minister and the entrepreneur. Municipality can, in some cases, be a party to the agreement, too. 

The agreement determines the obligations of the entrepreneur and/or the municipality and, in particular: the location, investment volume, the project schedule, the employment, and the training. The agreement also specifies the volume and purpose of the assistance funds, and also the reasons for the possible return of the assistance. (Art. 12).

The Minister of the Economy, before entering into the agreement described in Art. 12. 1, hears from the UOKiK President on financial support, if an obligation to issue such opinion follows from the provisions of the public assistance law. The general criteria for financial assistance (Art. 14. 2) include:

1) the site of the new investment,

2) its scale,

3) employment level,

4) the economic effectiveness as planned of the new investment,

5) its impact on the environment,

6) how it affects the economic stimulation of the region ,

7) the level of technology innovation of the goods and services created upon the new investment.

9. Competition protection and the natural monopoly sectors regulation

The competition and consumer protection law (antitrust law) has, over the last decade, been modified a number of times and is still subject to amendments due to the need to conform to the aquis communitaire of the EU and to the changing legal, social and economic situation in Poland. Simultaneously, the Civil Code Codification Commission has amended the CPC in the part on consumer issues to facilitate and speed up the procedures. 

The law regulates the terms and the mode of counteracting the practices that restrain competition and those which violate the collective interest of the consumer, and eliminating the competition-busting concentrations of entrepreneurs and their unions (Art. 1. 2).

The provisions concerning the obligation to report an intention to associate businesses can be very important for the PPP in municipal management (Art. 2. 3), and they include:

1) the acquisition by a legal or natural person of stocks / shares of a municipal company by which they control at least 25 per cent of the vote at general assembly or meeting of partners unless the company’s turnover in Poland has not reached EUR 10 m in either of the business years preceding the submission of the declaration

2)
the same person taking an executive or auditing position in the boards of two competing businesses. 

The procedure conducted by the President of UOKiK is not identical with a regulatory procedure undertaken by public authorities (the President of the Electricity Regulatory Board or municipal authorities vis-à-vis the so called natural monopoly – energy producers and water-sewage companies respectively). In the regulatory procedure the technical and pricing issues dominate the issue of competition protection. 

10. Public debt and PPP – the limitations on local government’s debt level

The provisions of the law on public finances impose two-fold limitations of local governments with regard to taking debt.

Firstly: „The sum total of credit instalments due in the year as well as the repayments of sums that follow from the guarantees issued by the local government combined with the interest due on the credits, the interest, discount and buy-off of securities issued by the local government cannot exceed 15 per cent of the revenue of the local government planned for the budget year” (Art. 113 1). 

Secondly: „ the sum total of the local government’s debt at the end of the budget year cannot exceed 60 per cent of the local government’s revenue in that budget year” (Art. 114).

Moreover, if the ratio of the „sum total of the state public debt increased by the sum of the planned repayments resulting from guarantees granted by public finance sector entities to the GNP exceeds 55 per cent, the service of debt cannot go beyond 12 per cent of the municipal revenue planned, unless the entirety of the financial burden is related to liabilities that date back to commitments prior to this publication” in Dziennik Urzędowy Rzeczypospolitej Polskiej „Monitor Polski” (Art. 12 and 113) legal publication journal.

The Polish-law counts all potential guarantees granted by local governments as public debt, whereas the debt service expenditure limits for a given year include only the guarantees due in that year. Still, to protect local governments from spend the whole sum of the guaranteed credit with interest at one go, the solution ought to be sought in the structure of the agreement with the bank (creditor), which would constrain the range of the guarantor’s liability. A clause can be incorporated into the guarantee agreement by which, in case the credit becomes immediately executable, the guarantor’s liability is not immediate, but is due in instalments of credit and interest payback along the schedule agreed upon in the credit contract.

The Polish norms that count local government guarantees as public debt are more stringent than the EU regulations and literally discourage local governments from issuing guarantees

.

With short- and medium-term liabilities, the criterion of liability service level of up to 15 per cent of the yearly revenue planned, can be more restrictive than the 60 per cent bar on the maximum debt level (60% in relation to total revenue)
.

Example:
Assuming a maximum debt and maximum level of its service (60 and 15 per cent of municipal revenue planned respectively). And an annual interest rate equalling 10 per cent (which, under present circumstances, is a large underestimation in favour of local governments) the minimum crediting period must be 5 years and 4 months (an annual 20 per cent interest rate prolonging the payment to 8 years !). The problem is that in Poland, the banks are still quite reluctant to crediting local governments having as fragile revenue structure as this for that long. So if a local government is unable to negotiate an 8-year repayment plan, and it needs to pay the loan back within 4 years, given 20 per cent interest rate it has to limit its debt to about 38 per cent of annual revenue planned, no matter how profitable the investment could be. 

The local governments seeking to enhance the living standard of their populaces by investments will have to devise alternative solutions like operational leasing or forming SPVs (Special Purpose Vehicles)
.

Owing to the steps taken to prepare Poland for the eurozone by its fulfilment of the fiscal criteria, since 2003 the methodology of calculating budget deficit and public debt is going to change. 

11. Other legal issues relevant for PPP

11.1. Administrative judiciary reform

PPP will be facilitated by administrative judiciary reform and introduction of two-stage administrative procedure, whereby the regional courts will be the first instance, the second one being the Supreme Administrative Court (NSA). In the new administrative court procedure, a possibility of mediation has been provided for (as of 2004) and a simplified procedure too, both of which ought to accelerate arbitration.
11.2. The transparency of local government activities

The transparency of activities is guaranteed by the act  of 2001 on access to public information.

New matters connected with transparency of local government activity have been reflected in the government proposal of amendments in the laws on government and municipal administration. One of them is making provisions for the transparency of assembly minutes and local government resolutions. In all three laws on ‘home-rule’ there has been some legal clean-up concerning the supervision of local government activity by the Prime Minister and the governors as well as by the Regional Accountancy Chambers within the scope of municipal financial matters. 

11.2. The civil law and civil rules of court reform 

The Minister of Justice hosts a Civil Law Codification Commission, which supervises the coherence of the legislative process, of business lawmaking too. Civil Code, Civil Procedure Code (more than 180 procedure changes to accelerate the adjudication in civil cases and compulsory execution procedure) and Bankruptcy Law amendments or codification are in very advanced stages. The main objective of the alterations is simplification and modernisation of regulations, bringing them in line with European norms, and the enhancement of business security. 

An alternative to bringing cases to commercial courts when settling disputes in PPP can be the National Business Arbitration. Arbitration procedures saves time effort and money. 

11.3. Agreement vis-à-vis tax code

As of January 2003 the provisions of the amended tax code come into force, and they authorise tax officials to assess whether an agreement entered into by a taxpayer or another legal activity they ventured into had in fact a hidden agenda of circumventing tax regulations. The law calls this behaviour ‘law bypassing clause’. If there are irregularities found it will be possible to impose a higher tax on the ‘real’ contract.  

11.4. Cadastral system and land debt

As for the changes in realty management, the workings of a government task force on the introduction of the cadastral system (a new market assessment of realty) have been concluded.. It provides for a new tax calculated from the market value of the property, and not its sheer size (fiscal cadaster / property register will replace the tax registrar that is now the case in municipalities) The systemic reform compounded with computerising databases can be helpful to privatisation and ownership transformation, undertaking and financing investments in municipal management. 

The Civil Law Codification Commission is now working on a new institution of this law – land debt, i.e. the mortgage tied to no specific liability.

11.5. Realty sale to foreigners

Another specific regulation is the realty purchase by foreigners act, which in a rather rigid fashion, incommensurate to the legal and economic reality, lays down the principles of realty acquisition in Poland but which, on Poland’s accession to the EU goes out of force as incompatible with the aquis communitaire on realty trading. 

As laid down in the act  on realty acquisition by foreigners, foreign legal and natural persons as well as Polish law companies controlled by foreigners must obtain permission from the Minister of the Internal Affairs and Administration for the acquisition of realty located within the territory of the Republic of Poland (Art. 1 and subsequent). 

The same permission is indispensable if a foreign person wants to acquire majority share in a Polish-law company which is an owner or a perpetual tenant of realty in Poland 

11.6. International private law of 1965.

The international private law act may be significant for the foreigners (natural and legal persons) who decide under PPP to undertake certain activities in Poland, since it lays down the law that is proper for international personal and property relations under the civil law, family and guardianship law and labour legislation (Art. 1. § 1). 

The law is not applicable if the provisions of an international agreement to which Poland is a party state otherwise. 

For instance:

- the legal capacity and the capacity for legal actions of a natural person is subject to the law of their homeland (Art. 9. § 1),

- the legal capacity of a legal person is subject to law of the state where it has headquarters (Art. 9. § 2),

- however, whenever a legal or natural person performs a legal action within their enterprise their legal capacity comes under the authority of the country where its head office is based (Art. 9. § 1),

· The form of the legal action is subject to the law that is proper to it. Yet, the form provided for by the law of the state where the activity is conducted will do (Art. 12),

· Property and other material rights are subject to the legislation of the country where the subject matter is located (Art. 24. § 1),

· The parties may subject their relations in contractual obligations to the law of their choosing if it is related to the liability.

However, if the liability concerns realty it is subject to the law of the state where the realty is situated (Art. 25),

· The parties can bring their labour contract before the legislation of their choosing if it is in connection with this relationship (Art. 32). 

11.7. Revenue bonds

The act  on bonds provides for the issue of the so called revenue bonds (Art. 8. 2 & Art. 23a), of vital significance for the ifrastructure investments financing. Revenue bonds debt need not be secured by any local government or company assets but by financial revenue from the activity conducted on the basis of the assets created or used. The important thing is that the debt thus issued is not itemised for the debt limits constraining local governments.

12. Conclusion 

Descriptions of PPP legal issues may vary and can be presented by:

· legal taxonomy, 

· cross-sectorally by individual sectors of public services – municipal and social,

· implementation stages of investments realised to develop municipal infrastructure, and environment protection (pre-investment, in-investment and operational stages of capital undertakings).

Public services PPP ought to be considered as a constituent of the country’s political, social and economic system. It is undergoing substantial changes in Poland. The parallel progression of: 

a) reforms:

· of administrative law,

· civil, commercial and the relative business law, and 

· the rules of court

b) public sector transformation process (health service, social security, education), and 

vast material, capital and know-how needs, are setting new tasks for local governments and private entities, and also determine the necessity to introduce essential structural, property, organisational and financial changes in PPP development and implementation.

Annex 1 – The most important Polish law acts for the implementation of PPP

Legal status as for 31st. October, 2002.

1. Konstytucja Rzeczpospolitej Polskiej z dnia 2 kwietnia 1997 r. (Dz. U. Nr 78, poz. 483),

2. Ustawa z dnia 8 marca 1990 r. o samorządzie gminnym (tekst jedn. Dz. U. z 2001 r. Nr 142, poz. 1591 z późn. zm.), 

3. Ustawa z dnia 10 maja 1990 r. przepisy wprowadzające ustawę o samorządzie terytorialnym i ustawę o pracownikach samorządowych (Dz. U. Nr 32, poz. 191 z późn. zm.),

4. Ustawa z dnia 5 czerwca 1998 r. o samorządzie województwa (tekst jedn. z 2001 r. Dz.U. Nr 142, poz. 1590 z późn. zm.),

5. Ustawa z dnia 5 czerwca 1998 r. o samorządzie powiatowym (tekst jedn. z 2001 r. Dz.U. Nr 142, poz. 1592 z późn. zm.),

6. Ustawa z dnia 15 marca 2002 r. o ustroju miasta stołecznego Warszawy (Dz. U. Nr 41, poz. 361 z późn. zm.),

7. Ustawa z dnia 24 lipca 1998 r. o wprowadzeniu zasadniczego trójstopniowego podziału terytorialnego państwa (Dz. U. Nr 96, poz. 603),

8. Ustawa z dnia 23 kwietnia 1964 r. Kodeks cywilny (Dz. U. Nr 16, poz. 93 z późn. zm.),

9. Ustawa z dnia 20 grudnia 1996 r. o gospodarce komunalnej (Dz. U. z 1997 r. Nr 9 poz. 43, z późń. zm.),

10. Ustawa z dnia 19 listopada 1999 r. Prawo działalności gospodarczej (Dz. U. Nr 101, poz. 1178 z późn. zm.), 

11. Ustawa z dnia 15 września 2000 r. Kodeks spółek handlowych (Dz. U. Nr 94, poz. 1037 z późn. zm.),

12. Ustawa z dnia 20 sierpnia 1997 r. o Krajowym Rejestrze Sądowym (tekst jedn. w Dz. U. z 2001 r., Nr 17, poz. 209 z późn. zm.), 

13. Ustawa z dnia 17 listopada 1964 r. Kodeks postępowania cywilnego (Dz. U. Nr 43, poz. 296 z późn. zm.), 

14. Ustawa z dnia 24 maja 1989 r. o rozpoznawaniu przez sądy spraw gospodarczych (Dz. U. Nr 33, poz. 175 z późn. zm.),

15. Ustawa z dnia 14 czerwca 1960 r. Kodeks postępowania administracyjnego (tekst jedn. z 2000 r. Dz. U. Nr 98 poz. 1071, z późn. zm.),

16. Ustawa z dnia 27 kwietnia 2001 r. Prawo ochrony środowiska (Dz. U. Nr 62, poz. 627 z późn. zm.),

17. Ustawa z dnia 27 lipca 2001 r. o wprowadzeniu ustawy – Prawo ochrony środowiska, ustawy o odpadach oraz o zmianie niektórych ustaw (Dz. U. Nr 100, poz. 1085 z późn. zm.),

18. Ustawa z dnia 13 września 1996 r. o utrzymaniu czystości i porządku w gminach (Dz. U. Nr 132, poz. 622, z późn. zm.),

19. Ustawa z dnia 27 kwietnia 2001 r. o odpadach (Dz. U. Nr 62, poz. 628 z późn. zm.), 

20. Ustawa z dnia 18 lipca 2001 r. Prawo wodne (Dz. U. Nr 115, poz. 1229 z późn. zm.),

21. Ustawa z dnia 7 czerwca 2001 r. o zbiorowym zaopatrzeniu w wodę i zbiorowym odprowadzaniu ścieków (Dz. U. Nr 72, poz. 474),

22. rozporządzenie Ministra Infrastruktury z dnia 12 marca 2002 r. w sprawie określania taryf, wzoru wniosku o zatwierdzenie taryf oraz warunków rozliczeń za zbiorowe zaopatrzenie w wodę i zbiorowe odprowadzanie ścieków (Dz. U. Nr 26, poz. 257),

23. Ustawa z dnia 10 kwietnia 1997 r. Prawo energetyczne (Dz. U. Nr 54, poz. 348 z późn. zm.)

24. Rozporządzenie Ministra Gospodarki z dnia 12 października 2000 r. w sprawie szczegółowych zasad kształtowania i kalkulacji taryf oraz zasad rozliczeń w obrocie ciepłem (Dz. U. Nr 96, poz. 1053),

25. Rozporządzenie Ministra Gospodarki z dnia 14 grudnia 2000 r. w sprawie szczegółowych zasad kształtowania i kalkulacji taryf oraz zasad rozliczeń w obrocie energią elektryczną (Dz. U. z 2001 r. Nr 1, poz. 7),

26. Rozporządzenie Rady Ministrów z dnia 9 października 2001 r. w sprawie opłat za korzystanie ze środowiska (Dz. U. Nr 130, poz. 1453 z późn. zm.), 

27. Ustawa z dnia 26 listopada 1998 r. o finansach publicznych (Dz. U. Nr 155, poz. 1014, z późn. zm.),

28. Ustawa z dnia 15 lutego 1992 r. o podatku dochodowym od osób prawnych (tekst jedn. w Dz. U. z 2000 r., Nr 54, poz. 654 z późn. zm.),

29. Rozporządzenie Rady Ministrów z dnia 2 października 2001 r. w sprawie szczegółowych zasad finansowania inwestycji w budżetu państwa (Dz. U. Nr 133, poz. 1480),

30. Ustawa z dnia 12 maja 2000 r. o zasadach wspierania rozwoju regionalnego (Dz. U. Nr 48, poz. 550 z późn. zm.),

31. Ustawa z dnia 20 marca 2002 r. o finansowym wspieraniu inwestycji (Dz. U. Nr 41, poz. 363 z późn. zm.),

32. Ustawa z dnia 27 lipca 2002 r. o warunkach dopuszczalności i nadzorowaniu pomocy publicznej dla przedsiębiorców (Dz. U. Nr 141, poz. 1177)

33. Ustawa z dnia 6 września 2001 r. o dostępie do informacji publicznej (Dz. U. Nr 112, poz. 1198),

34. Ustawa z dnia 21 sierpnia 1997 r. o ograniczeniu prowadzenia działalności gospodarczej przez osoby pełniące funkcje publiczne (Dz. U. Nr 106, poz. 679 z późn. zm.), 

35. Ustawa z dnia 3 marca 2000 r. o wynagradzaniu osób kierujących niektórymi podmiotami prawnymi (Dz. U. Nr 26, poz. 306 z późn. zm.),

36. Ustawa z dnia 30 sierpnia 1996 r. o komercjalizacji i prywatyzacji przedsiębiorstw państwowych (tekst jedn. w Dz. U. z 2002 r. Nr 171, poz. 1397),

37. Ustawa z dnia 21 sierpnia 1997 r. Prawo o publicznym obrocie papierami wartościowymi (tekst jedn. w Dz. U. z 2002 r. Nr 49, poz. 447),

38. Ustawa z dnia 7 lipca 1994 r. o zagospodarowaniu przestrzennym (tekst jedn. w Dz.U. z 1999 r. Nr 15, poz. 139 z późn. zm.),

39. Ustawa z dnia 7 lipca 1994 r. Prawo budowlane (tekst jedn. z 2000 r. Dz. U. Nr 106, poz. 1126 z późn. zm.),

40. Ustawa z dnia 15 grudnia 2000 r. o ochronie konkurencji i konsumentów (Dz. U. Nr 122, poz. 1319 z późn. zm.),

41. Ustawa z dnia 16 kwietnia 1993 r. o zwalczaniu nieuczciwej konkurencji (Dz. U. Nr 47, poz. 211 z późn. zm.),

42. Ustawa z dnia 10 czerwca 1994 r. o zamówieniach publicznych (tekst jedn. w Dz. U. z 2002 r., Nr 72, poz. 664, z późn. zm.), 

43. Ustawa z dnia 21 sierpnia 1997 r. o gospodarce nieruchomościami (tekst jedn. w Dz. U. z 2000 r., Nr 46, poz. 543 z późn. zm.),

44. Ustawa z dnia 24 marca 1920 r. o nabywaniu nieruchomości prze cudzoziemców (tekst jedn. w Dz. U. Z 1996 r., Nr 54, poz. 245 z późn. zm.),

45. Rozporządzenie Rady Ministrów z dnia 10 lutego 1998 r. w sprawie przepisów wykonawczych dotyczących uwłaszczenia osób prawnych nieruchomościami będącymi dotychczas w ich zarządzie lub użytkowaniu (Dz. U. Nr 23, poz. 120),

46. Ustawa z dnia 26 czerwca 1974 r. - Kodeks pracy (tekst jedn. w Dz. U. z 1998 r. Nr 21, poz. 94 z późn. zm.).

Annex 2 – Map of the most important legal regulation regarding PPP in Poland
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